NATI ONAL. GRGANL ZATI ON FOR R VER SPCRTS ET AL
| BLA 94-413, 414, 415, and 451 Deci ded March 14, 1997

Appeal s fromdecisions of the Dstrict Manager, Vale, Qegon, Dstrict
Gfice, Bureau of Land Managenent (BLM, denying protests of 1993 Miin,
Wst Little, and North Fork Qwhee WId and Scenic R vers Managenent F an
and Environnental Assessnent. (R 030-92- 11.

Afirned.

1. Publ i c Lands: Administration--WId and Scenic R vers
Act

As a general rule, a BLMdecision to approve a wld
and scenic river nanagenent plan wll be affirned on
appeal if the decision nakers considered the rel evant
factors, the decision is supported by the record, and
isinaccord wth statutory directives. The Board
Wil not substitute its judgnent for that of the
experts enpl oyed by the Departnent to anal yze the
facts and to make recormendations in their particul ar
fields of expertise in the absence of a show ng t hat
the decision is contrary to the evidence of record or
otherw se arbitrary or capricious.

2. National Environnental Policy Act of 1969: H ndi ng of
No Sgnificant Inpact--WId and Scenic R vers Act

In review ng the adequacy of an EA and a FONS in the
context of a challenge to a river nanagenent plan for
awldand scenic river, a FONS wll be affirned on
appeal if the record shows that a careful review of
envi ronnent al i ssues has been nade, rel evant

envi ronnental concerns have been identified, and the
final determnation is reasonabl e.

APPEARANCES.  John H Garren, Portland, Qregon, for National Q ganization
for Rver Sorts; Ed Dowel I, Jordan Valley, Qegon, for Jackies Butte
Alotnent Wsers; Deborah N Miilander, Esg., Eugene, Oregon, for Bruce
Anderson et al.; Aron Yarno, Esq., Eugene, Oegon, for Qegon Natural
Desert Association et al.; and Donald P. Lawton, Esq., Assistant Regi onal
Solicitor, Portland, Oregon, for the Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDGE GRANT

Thi s case invol ves several appeal s fromMrch 1994 deci sions of the
Dstrict Manager, Vale, Oegon, DOstrict Ofice, Bureau of Land Managenent
(BLN), denying protests of the decision of the BLM Jordan Resource Area
Manager to adopt and inpl enent the 1993 Main, Wst Little, and North Fork
Owhee WId and Scenic R vers Managenent P an and Environnental Assessnent

. 1/ These cases were consol idated for reviewby order of this Board
dated May 20, 1994, on the ground they arise froma common factual context
and present related | egal issues.

The O egon Natural Desert Association (ONDA) et al., filed a protest
of the Man/EA 2/ The appeal of the ONDA group fromdenial of their
protest has been docketed as | BLA 94-451. An appeal (IBLA 94-415) from
t hedeci sion to adopt the P an has al so been filed by Bruce Anderson and
others. 3/ Ajoint SR has been filed by the ONDA and Ander son gr oups.

Protests of the Pan and EA were also filed by the National
Qoganization for Rver Sorts (NORS) and by Ed Dowel | on behal f of the
Jackies Butte Gazing Allotnent Wsers. Appeal s fromdeci sions denyi ng
t hese protests have been docketed as | BLA 94-413 and | BLA 94- 414,
respectively.

Appel lants in the ONDA and Anderson groups note in their SOR that
120 miles of the Min Owhee Rver, 57 mles of the Wst Little Owhee
Rver, and 9 mles of the North Fork Onyhee river have been classified
by Gongress as "wld" rivers under the WId and Scenic Rvers Act (VERA),
16 US C 88 1271-1287 (1994). Appellants assert that BLMis under a
statutory duty pursuant to the VBRA to prepare a nanagenent pl an adequat e
to protect the outstandingly renarkabl e val ues ((RV/ s) which led to
inclusion of the river inthe Wid and Scenic Rver (VR System
16 US C 88 1274(d)(1), 1281(a) (1994). Further, Appellants contend that
protection of these values is a statutory priority wth protection of other
uses allowed only to the extent consistent with protection of the RV s
(SIRat 8). It is argued that wild river designation requires protection
inapresettlenent state, prior to introduction of livestock (SORat 9).

Appel lants contend that the Plan inproperly defers restriction of
degradi ng uses such as |ivestock grazing pending results of nonitoring
efforts, despite acknow edging that CGRV s are now bei ng degraded (SR

1 US Departnent of the Interior, Bureau of Land Managenent, Vale
Dstrict, Min, Vst Little and North Fork Gwhee WId and Scenic R vers
Managenent P an and Envi ronnental Assessnent (Septenber 1993) (hereafter
cited as Han, FHan/EA or EA.

2/ Qher protestants in the QNDA Goup included the Oegon Widife
Federation, Pacific Rvers Gouncil, and Rest the Vést.

3/ Parties to this appeal include Edith Anderson, DOr. Bruce Becker, Carol
Becker, Dr. Marvin Berkman, Carol Berkman, C Frederick Meyer, and Kitty
Meyer. It appears that these parties filed cooments wth BLMon the draft
Man and EA See Ex. Ato Satenent 0 Reasons (SCR for appeal .
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at 11-12). Further, it is asserted that the FHan fails to adequat el y
protect wldlife val ues by precluding danage to riparian vegetation and
water resources resulting fromcattle grazing on riparian vegetation and
polluting the water (SCRat 15). Smlarly, Appellants argue that
livestock use inpacts recreational and scenic R/ s and that the failure of
the Flan to restrict grazing breaches the duty to protect those val ues (SR
at 19).

In addition, Appellants contend that the EA and finding of no
significant inpact (FONS) for the P an viol ate section 102(2)(Q of the
National Environnental Policy Act of 1969 (NEPA), as anended, 42 US C
8§ 4332(2) (O (1994), inthat BLMfailed to take a hard | ook at the
envi ronnent al consequences of its Pan. Specifically, it is asserted that
the EAfails to consider inportant alternatives, bases decisions on
i nadequate information, fails to adequatel y consi der cunul ative inpacts,
fails to adequatel y address mtigati on neasures, and fails to provide a
basis for designation of the boundaries of the river corridor (SR at 28-
30). In particular, Appellants contend that BLM shoul d have consi dered
alternatives which woul d better protect key RV s. Appel lants contend that
BLM's acknow edged | ack of information regarding i npacts to RV s does
not support a FONSl for the Fan. See SR at 35-37.

Appel ant NORS argues in its SORthat adoption of the A an viol ates
both the VBRA and NBPA  Specifical ly, NORS contends that the carrying
capacity of the river in terns of recreational use nust be deternmined in
order to establish a rational basis for the BLMdecision that |limtations
on such use are not required at this tine. Further, Appellant asserts that
the P an shoul d address the nethod of allocation to be used if it becones
necessary to limt recreational use. Qoncern is expressed that the failure
to nake al l ocation decisions at this tine effectively gives commerci al
outfitters (as distinguished fromprivate boaters) a disproportionate share
of recreation use because of the practice of recogni zi ng grandfather rights
to historical use levels. Appellant NIRS contends, in effect, that a FONS
for the A an cannot be sustained in the absence of addressing these issues.

The permittees licensed to graze cattle wthin the Fan area have al so
filed a SR They express the concern that they will be adversely affected
by efforts of BLMto limt |ivestock access to the river, a najor source of
water for livestock. Gazing Appellants note that grazing has been an
historic use of the area for at |least 80 years and assert that this
historic, cultural use should be preserved in the H an.

Qounsel for BLMhas responded to the SR s filed in these cases. In
responding to the argunents rai sed by the ONDA group of Appel lants, BLM
references the criteria for VR designation. The BLMnotes that a limted
anount of donestic |ivestock grazing or hay production nmay be consi dered
"essentially primtive" qualifying for wld river status. Pointing out
that only 10 percent of the VR has been identified as having |ivestock
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probl ens, BLMnotes that the P an calls for nanagenent of water gap and
trail crossings to reduce livestock inpacts. Further, BLMnotes that if
livestock are found to be causing inpacts to RV s, that use will be
nodi fied or elimnated as provided in the A an.

Wth respect to designation of the boundaries of the VR BLMstates
that its discretionis limted by statute in that the acreage shall include
an average of not nore than 320 acres per mle on both sides of the river
under 16 US C 8 1274(b) (1994). Thus, expansion of the boundary at one
point nay require constriction of the boundary at another point. Noting
the opportunity for public input in selection of the boundaries and the
active participation of Bruce Anderson, one of the Appel |l ants, BLM cont ends
t he boundari es shoul d be uphel d in the absence of a show ng that BLMwas
arbitrary in selection of the boundary.

The BLM answer al so responds to Appel l ants' chal | enges regardi ng
conpliance wth the requirenents of NBPA  Addressi ng the adequacy of the
EAinterns of the alternatives considered therein, BLMpoints out that
NEPA does not require consideration of every available alternative. The
BLMargues that the EA includes detail ed discussion of the environnental
consequences of the alternatives including specific actions, mtigation
neasures, and effects. Regarding the inpact of grazing wthin the
allotnents through which the VBR corridor passes, BLMnotes that these
i npacts were addressed in the 1983 Sout hern Mal heur G azi ng Managenent
Program Envi ronnent al | npact S at enent .

Wth regard to anal ysis of the carrying capacity of the river, BLM
asserts that the P an addresses "user capacity" as required by statute.
16 USC 8 1274(d)(1) (1994). The BLMpoints out that the O strict
Manager' s response to the NORS protest expl ai ned that physical capacity
studies of canpsites on the lower and mdd e segnents of the Owhee have
been conpl eted and, as a consequence, naxi numgroup sizes and limts on
nunber of |aunches per day have been inposed. The BLMi ndi cates that
allocation of use between commercia and noncommercial boaters wll be
deferred until such tine as it appears that RV s are threatened by
recreational use.

Addition of the North Fork Owhee R ver and the Wst Little Owhee
Rver to the VBR Systemw th a classification of wld river by section 102
of the Qmibus Qegon WId and Scenic Rvers Act of 1988, Pub. L. No. 100-
557, 102 Sat. 2787, 2789, 16 US C 8§ 1274(a)(91), (106) (1994), pronpted
devel opnent of a nanagenent plan for these rivers which was conbi ned wth
an update of the Qwhee National WId Rver Minagenent Pan. See 16 US C
§ 1274(d) (1994). ne stage of this process invol ved a determnation of
boundaries for the wild rivers. This effort was comnmenced by publ i cation
of notice in local newspapers in August 1989 inviting public input on
| ocation of boundaries through conments and participation in public
neetings. Subsequently, in April 1991 notice was published and letters
were sent to many concerned parties announcing a neeting to obtain public
i nput on devel opnent of the PMan for the rivers. Thereafter, lists of
identified issues/concerns were sent to these parties. My of these
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concerned parties al so recei ved the draft resource assessnents for the
North Fork Qwhee and Wést Little Qwhee Rvers. 4/ These docunents

anal yzed scenic, recreational, geologic, historic cultural, prehistoric
cultural, wldife, and fisheries resources, endeavoring to eval uate the
significance of those resources as a matter of "inforned prof essi onal
judgnent and interpretation® (North Fork Qwhee Draft Resource Assessnent
at 4).

Thereafter, parties showng interest inthe river A an were sent a

list of potential nmanagenent action alternatives in order to obtain input.
In March 1992 a prelimnary draft Plan/EA was distributed to parties which
had previously provided i nput for their reviewand cooment. Subsequently,
in My 1992 the availability of the draft P an/EA for public review and
comment was announced by public notice and by letter to concerned parti es.
In Gctober 1993, after receipt of extensive public conments, notice of the
availability of the A an/EA was published in | ocal newspapers to all ow
for public reviewand cooment wth respect to the FHan. Protests of the

P an/ EA were subsequently filed and adj udi cated by BLM

The record discloses that managenent of |ivestock grazing wthin

the river corridors was identified as one of the key issues in the A an/EA
(Pan/EA at 16). The BLMnoted that 10 percent of the river systemhas
identified Iivestock concerns including conflict wth recreationi sts around
canpsites fromcattle grazing and defecating, visual inpacts of |ivestock
trailing and grazing, and condition of upland riparian areas fromcattle
usage. 1d. In particular, BLMnoted the probl emof "heavy [grazing] use
near water gaps.” 1d. A so recognized by BLMas an issue is the potential
inpact of uncontrolled recreation use by boaters. 1d. at 18. Wth respect
to range managenent, the objective set forthinthe Fanis to "[n}inimze
livestock inpacts * * * within the corridor, at water gaps/trail crossings
by 1999." Id. at 30. Actions set forth in the P an include restricting

| evel s of vegetation use and managenent of water gaps and trail crossings
to naintain or inprove vegetative cover and reduce inpacts of |ivestock
through use of alternate sources of water, fencing, and inproved herding
practices. 1d. at 31. Regarding recreation use, the stated objective is
to nanage use levels to protect and enhance "primtive type recreation

4 US Departnent of the Interior, Bureau of Land Managenent, Vale
Dstrict, North Fork Qwhee National Wld Rver Draft Resource Assessnent
(My 1991); US Departnent of the Interior, Bureau of Land Managenent,
Vale Dstrict, Vst Little Gwhee National WId Rver Draft Resource
Assessnent (May 1991). These anal yses are cited herein, respectively, as
North Fork Owhee Draft Resource Assessnent and Vst Little Owhee Draft
Resour ce Assessnent .
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opportunities.” Id. at 34. Actions called for include nandat ory
registration of boaters, control of periods of use, boating group size,
and, if nonitoring indicates it is necessary to protect C(RVs, limting the
nunier of |aunches per day and/or requiring launch permts. 1d.

[1] The VBRA requires BLMto protect and enhance those val ues
that caused the designation of the rivers and surroundi ng corridor as
conponents of the national VR System See 16 US C § 1281(a) (1994). 5/
A BLMdecision to adopt a wld and scenic river managenent plan and an
associated FONS fromthat decision wll be affirnmed on appeal if the
decision is based on a consideration of relevant factors, including an
eval uation of the inpacts on the RV s which exist inthe area, is
supported by the record, and accords wth statutory directives, absent
a show ng by a preponderance of the evidence that the factual predicate
of the decisionis inerror. See The Seanboaters, 131 | BLA 223 (1994).
The record in this case discloses that BLMcareful |y consi dered the
i npact of grazing and recreational boater use on RV s in the Owhee V&R
area. Athough the actions identified inthe FHan/EAdid not go as far
as desired by the O\NDA group of Appellants in restricting grazing wthin
the VR area or satisfy all the concerns of Appellant NIRS regarding
recreati onal use of the river, Appellants have not established that the
P an actions are not reasonably cal culated to protect RV s in accordance
wth statutory requirenents. Despite the broad scope of review exercised
by this Board, 6/ as a general rule we wll not substitute our judgnent for
that of the experts enpl oyed by the Departnent to anal yze the facts and to
nake recommendations in their particular fields of expertise, in the
absence of a show ng that the decision is contrary to the evidence of
record or otherw se arbitrary or capricious. Deschutes R ver Landowners
Committee, 136 | BLA 105, 110 (1996); see Eason QI (., 24 IBLA 221, 225
(1976). No such show ng has been made in this case.

[2] Wth respect to the adequacy of the EA and the FONS predi cat ed
thereon, inpacts of plan inplenentation (Alternative A were considered in
the EA Thus, it was noted in the EAthat: "Trailing requirenents woul d
mnimze inpacts to soil and vegetation and associ at ed resources such as
wldife by reducing areas of soil conpaction, denuded vegetati on,
livestock feces, etc.” (Fan/EA at 101). Smlarly, the EA stated that:
"Providing holding facilities outside the river corridors woul d reduce

5/ As noted by BLM this nandate is subject to the caveat that BLMshal |
nanage the lands in such a manner wthout "limting other uses that do not
substantially interfere wth public use and enj oynent of these val ues."
16 US C § 1281(a) (199%).

6/ The Board possesses de novo review authority. ULhited Sates Fsh &
Widife Service, 72 IBLA 218, 220-21 (1983).
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inpacts to vegetation wthin the corridor.” I1d. Wth regard to inpacts
tofishand wildlife, the EAindicated that: "Mnagi ng |ivestock
gathering and trailing through the river canyons woul d benefit fish and
wldife habitat. Less inpacts to shoreline vegetation and sedi nentation
woul d occur.” 1d. at 104. It was also noted that inpacts to scenery

woul d be reduced under Alternative A by reducing |ivestock inpacts in
riparian areas. ld. at 109. This Board has previously had occasion to
address the adequacy of a FONS in the context of a challenge to a river
nanagenent plan for a VR holding that a FONS wll be affirned on appeal
if the record shows that a careful review of environnental issues has been
nade, rel evant environnental concerns have been identified, and the final
determnation is reasonabl e. The Seanboaters, supra at 228. V¢ find that
Appel l ants have failed to carry the burden of showng error in the FONS in
this case for a course of action which shoul d reduce the adverse inpacts of
grazing on the river corridors.

Wth regard to the assertion that an i nadequate range of alternatives
was considered in the EA we simlarly find that Appell ants have fail ed
to carry the burden of proof. The BLMhad w de discretion in the
alternatives to be considered and we find that consideration of the
alternatives of no action, the conpl ete renoval of |ivestock grazing, and
the preferred alternative which entailed restrictions on |ivestock grazi ng
wthin the river corridors, constituted reasonabl e conpliance wth the
statutory requirenents. This range of alternatives was "sufficient to
permt a reasoned choice.”" Gliforniav. Bergland, 483 F. Supp. 465, 488
(ED Gl. 1980); quoting Brooks v. Glenan, 518 F.2d 17, 19 (9%th Qr.
1975); Vestern (ol orado (ongress, 130 | BLA 244, 247-48 (1994).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GR 4.1, the decisions
appeal ed fromare af firned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gl M FHazier
Admini strative Judge
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